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This paper appeared in the Queensland Journal, Drugs in Society No. 
3/92 in November 1992 and was presented at the Winter School in the 
Sun Conference, Brisbane, in 1991. In 2008 the legal ramifications of 
damage to a foetus in utero began to be investigated in Australia. At 
the QUT Law Faculty Public lecture on 29th January 2008, a Canadian 
Barrister examined the implications of foetal alcohol damaged people 
and the work of the Legal Profession. 
In Australia, in 2008, National Guidelines on alcohol consumption 
were finally passed, recommending complete abstinence of alcohol 
during pregnancy. 
 
It is now well recognised from both clinical and epidemiological 
studies that exposure to alcohol during pregnancy can produce 
harmful effects on the foetus.  Kaufman (1989) writes “the extent of 
the damage done to the foetus is roughly related to the time of 
exposure and dose of alcohol ingested.  Exposure at early and 
sensitive stages is more likely to produce serious damage to the foetus 
than exposure at later stages of gestation.” 
 
About one third of the offspring delivered to chronic alcoholic women 
have central nervous system dysfunction (usually severe mental 
retardation) including hyperactivity and specific learning difficulties, 
growth deficiency, peculiar facial features and an increased incidence 
of major birth defects, termed the Foetal Alcohol Syndrome. 
 
Alcohol intake, prior to conception, may also turn out to be as great a 
problem as alcohol during pregnancy because of the potential damage 
to the genetic constitution of the egg before ovulation.  The most 
vulnerable time appears to be during the menstrual cycle related to 
the ovulation of the egg to be fertilized (Kaufman 1989). 
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Other studies have shown that within 10-15 minutes after alcohol has 
been administered to a pregnant primate mother, the umbilical cord 
has collapsed and has not recovered for up to an hour.  In that time 
the brain cells, which are extremely susceptible to low oxygen, become 
damaged.  Repetition of alcohol insults on foetal brain development 
may take a cumulative toll on foetal brain development and 
maturation (Mukherjee and Hodgen 1982). 
 
Knowing from the mountains of research that has been done in the 
area, that alcohol is a teratogen, whose responsibility is it to protect 
the developing young? 
 
Some believe that a developing foetus does have some rights and 
“each right poses a moral claim on someone else” (Etzioni A, 1991). 
 
Who is that someone else? 
 
At this juncture it might be worth pursuing the legal manifestations of 
rights and responsibilities. 
 
There have been a number of lengthy articles recently in various 
magazines about victimisation and litigation.  The author draws your 
attention to the article Cry Babies: Eternal Victims (Time, August 12, 
1991), which examines the “tide of petty American litigiousness 
[which] has kept on rising to new absurd heights.”  (Birnbaum p.44) 
and which results in “huge monetary awards”.  Birnbaum argues that it 
“constitutes a social problem in itself” and that “the principal of 
individual responsibility for ones own actions, seems like a relic.”  
Prior to the 1960’s, under the law of contributory negligence, one 
could not claim someone else was responsible for your injury.  Courts 
began rejecting this in the sixties and instead began accepting 
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comparative negligence in which someone who was partially or largely 
responsible for their ‘injury’ could still sue. 
 
The slight change in the law which has introduced these new rules of 
comparative negligence that allow a plaintiff to recover damages in a 
lawsuit even if he or she is partly at fault, plus the fact that since 
1977, lawyers can advertise for clients, have made the competition 
amongst the latter, for clients, cut throat. 
 
Birnbaum reports that there has been an increase between 1974 and 
1989 of awards of over one million American dollars from 22 to 558 
cases. 
 
Were this applied to the situation of a damaged foetus, the mother and 
the damaged child would have a very strong case to claim that they 
were victims of 1) alcohol manufacturers (who, in Australia, don’t 
warn of the danger of their product, unless that product is exported to 
USA.; 2) alcohol retailers (who, in Australia, do not put up warning 
notices in hotels or retail outlets);  3) their medical practitioner (who 
did not explain to the mother the dangers of alcohol to the foetus);   4) 
the Public Health Authority (who had insufficient educational material 
on the issue to educate and warn prospective parents;  and 5) the child 
can sue her/his mother. 
 
In Australia we have already seen a payout of $2.85 million to 18-year-
old Nicole Lynch who sued her mother for permanent injuries from an 
accident, which occurred when her mother was five months pregnant.  
This 1991 Supreme Court ruling could have the effect of making the 
possibility of damaged children claiming negligence or child abuse 
against their mothers.  Could it mean that pregnant women might 
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have to take out insurance policies to cover themselves in the 
eventuality of litigation? 
 
The Royal Australian College of Obstetricians and Gynaecologists 
believe that Australian Medical Practitioners will have to reconsider 
what advice they give to pregnant women.  It also seems realistic to 
expect that Gynaecologists would need to reconsider the liability 
insurance they take out in case of litigation from a mother or damaged 
child. 
 
John Taylor (1991) reports in the Australian magazine that birth 
defects used to be seen as acts of God.  However, now the obstetrician 
is often held responsible for the production of perfect babies.  In the 
USA $150 billion American dollars a year are spent on insurance to 
protect against litigation.  It may be only a matter of time before 
Australia goes down the same path. 
 
Courts in American also endorse the idea of ‘strict liability’, which 
allows the consumer to sue manufacturers for their products.  The 
definition of expert testimony was also changed in the mid 70’s, which 
has meant that anyone can present him/herself as an expert witness. 
 
Taylor continues “Litigation, it is argued, draws attention to 
wrongdoing and serves as a deterrent to negligence and corporate 
irresponsibility.” 
 
Could any of our multi-million dollar alcohol-manufacturing 
corporations be seen as being irresponsible or negligent for the pain 
and suffering their product causes in our society?  Could they be seen 
as being irresponsible for not putting warning labels on their products 
to alert the mother-to-be that alcohol is toxic to the developing foetus? 
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To digress a moment let’s examine a different phenomenon. 
 
Scientists have identified Legionella longbeachae as natural soil 
bacteria found in most soils. 
 
Recently, there has been much concern over the possible link between 
this bacteria and the death of some adults who have been using 
potting mixes.  Even though the Queensland Minister for Health has 
said that the risk of contracting Legionnaires disease is ‘infinitesimal’ 
and scientists estimate that the incidence of infection is one in 
100,000 with about a 10% fatality rate from these, action has been 
quickly taken. 
 
In spite of such a low risk, the Queensland Government immediately 
announced it would require all bagged potting mixes to carry health 
warnings.  Shortly afterwards large notices from manufacturers 
appeared in the daily papers recommending that all users of their 
product avoid the inhalation of dust and wash their hands and body 
thoroughly after using the mix.  (Australian 29.1.92) 
You may wonder what potting mix has to do with alcohol and 
pregnancy! 
This example has been selected as an analogy to illustrate what can be 
done quickly, when the Government, the public and manufacturers 
want change, public awareness policy, better standards or safety.  
Manufacturers will take responsibility for the effect of their product 
on public health if it is likely to affect their sales or public image 
adversely. 
Why then can’t the same rapid action be implemented where alcohol in 
pregnancy is concerned? 
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The Standing Committee on Perinatal Medicine and The Australian 
College of Paediatrics have for approx. 7 years, discussed their 
position in relation to alcohol consumption during pregnancy which 
culminated in their Policy Statement in 1988 which read: - 
Recommendations 
 
1. Education of the general public regarding risks associated 
with alcohol and pregnancy. 
 
2. Abstaining from drinking alcoholic beverages when 
pregnant and while planning pregnancy. 
 
3. Labelling all alcoholic beverages as follows ALCOHOL 
CONSUMPTION DURING PREGNANCY IS NOT 
RECOMMENDED. 
 
To date very little education of the general public on this matter has 
been instigated as shown by a 1991 survey of a sample of university 
students where 67% of the students had not heard of the foetal alcohol 
syndrome, 16% were not sure if they had, and very few of the 16% who 
said they had heard of it could give any accurate factual information 
about it.  The third recommendation, labelling all alcoholic beverages, 
seems to have “died a natural death.” 
 
The recognition of FAS and foetal Alcohol Effects raises the legal 
issues previously referred to namely, could a parent of a FAS child sue 
a doctor if the doctor informing the mother of the danger of her 
drinking could have prevented the damage? 
 
Can the father sue the mother for damaging the child if he had warned 
her against drinking during pregnancy? Might the affected person, 
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with the affliction claim damages against her/his mother or against 
his/her mother’s doctor? 
 
Could a woman be charged with child abuse if she drinks at a rate 
considered deleterious to her unborn child’s welfare? 
Could the woman sue the retailer who sold her drinks without warning 
her of their danger to the unborn? 
Could the manufacturer producing the product be sued for not putting 
a warning label on it informing the public of its potential damage to 
the young? 
 
The first court case involving FAS was in Canada in 1981 where a 
charge of prenatal child abuse was brought against the mother of a 
FAS child (in Ontario).  The mother had already given birth to one child 
with FAS and when pregnant with the second, her doctor expressed 
concern for the safety of the child because of the amount of drinking 
the mother was doing.  The baby was born whilst the mother was 
intoxicated and the baby suffered withdrawal and had FAS. 
 
The woman was charged with wilfully inflicting damage on the baby by 
refusing to seek help for her alcohol problem.  The child was removed 
from the mother and put into care because of the latter’s physical 
abuse which, the court ruled, included her heavy drinking whilst 
pregnant and her refusal to get help. 
 
In the USA the ground for litigation are “wrongful life” and 
“diminished life”.  The former refers to the claim a child has on the 
doctor and the latter is the suing of the doctor by the parents of the 
damaged child. 
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There have been many cases in the USA where physicians have been 
sued for either wrongful or diminished life and the plaintiff has won 
monetary compensation.  It has been argued that failure to tell a 
prospective mother about likely defects deprives her of her legal rights 
to abort defective children.  As stated earlier doctors, especially 
obstetricians, now take out huge insurance cover to protect 
themselves against being sued. 
 
In the case of maternal drinking, does this mean that doctors are 
obliged to advise mothers not to drink or to reduce drinking?  Is the 
doctor negligent if he doesn’t?  How big a risk must there be before 
he/she is obliged to warn the woman?  Should a warning be given if 
she drinks 1 or 2 glasses a day?  Should the doctor only have to 
respond if she asks for information or should he/she have to give it?  
These questions need to be addressed and answered here in Australia. 
 
In protecting the public against health hazards the State and/or 
Federal Governments can legislate to control suspected health hazards 
and it can also educate about the dangers of exposure eg. the potting 
mix case. 
 
In 1972 was the first attempt to introduce legislation to put warning 
labels on alcoholic beverages in the USA.  This was re-introduced every 
year until 1978 and in 1979 a law came close to being passed to make 
labelling compulsory.  It was to read:  “Caution: Consumption of 
alcoholic beverages may be hazardous to your health, may be habit 
forming and may cause serious birth defects when consumed during 
pregnancy.” 
 
It too failed to get through. 
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However, in 1981, the Surgeon General’s statement was released 
saying: “the Surgeon General advises women who are pregnant (or 
considering pregnancy) not to drink alcoholic beverages and to be 
aware of the alcoholic content of food and drugs.” 
 
Later the same year legislation was introduced re warning labels, to 
the effect “Caution: The surgeon General has determined that the 
consumption of alcoholic beverages during pregnancy can cause 
serious birth defects……….etc.” 
 
The law was not passed until the eighties. 
 
In the USA there have been many large-scale state and federal 
campaigns to get the information across to target groups of drinkers.  
TV, radio, films, brochures, posters etc, have all been used to try to 
increase public awareness. 
 
What is Australia doing to educate its citizens on the dangers of 
alcohol in pregnancy?  Other than a few brochures and an ad hoc 
mentioning of the dangers to pregnant women, very little it seems. 
 
Details of alcohol consumption should be a routine part of history 
taking in antenatal clinics so that women who are drinking heavily 
may be recognised and placed on a treatment program. 
 
In the USA intervention has taken one of 3 forms a) a broad approach 
involving information dissemination, public and professional 
education and identification and treatment of drinking mothers, b) 
intervention limited to the treatment of problem drinkers in ante natal 
clinics, c) attempts at professional education i.e. Medics. 
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The first approach resulted in a significant increase in the proportion 
of teetotallers and those drinking less than 30g/day both before and 
during pregnancy.  It was most successful with white, middle class 
mothers but did not change the behaviour of very heavy or binge 
drinkers. 
 
Although simply disseminating information on can make significant 
impact a large-scale alternative forms of intervention are needed for 
resistant groups. 
 
In a Seattle educational program for obstetricians, the proportion 
advising their patients to drink less increased from 60% to 85%.  Most 
obstetricians advised one drink per day or less, and more than 
previously asked questions about alcohol consumption at the first 
antenatal visit. 
 
More research is needed into epidemiological evidence, social survey 
and interview to obtain both qualitative and quantitative date on type 
and success of intervention. 
 
Attention also needs to be given to the type and form of advice that 
should be given.  If the critical period for damage by alcohol is prior to 
conception then information should be available to young women and 
given at school and college, in family planning clinics and General 
practitioner’s surgeries (Barrison et al 1985). 
 
So, we can ask the question “Does the hand that rocks the cradle, carry 
the can?”  The arguments that have been presented show quite 
conclusively that there is a shared responsibility in ensuring that a 
child begins life with a sound mind and body. 
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